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DESCRIPTION OF DECISION 
 

As prenuptial agreements are contracts that should be evaluated under the same criteria as apply 
to other types of contracts, provision of prenuptial agreement that provides for reimbursement of counsel 
fees where 
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION-LAW 

 

 

ALBERT R. TIMKO, JR.    : 

: 

Plaintiff    : 

: 

: 

v.      : No. 1997-C-4088 

: 

: 

JONELLEN TIMKO      : 

: 

Defendant    : 

 

 

 

OPINION OF THE COURT 

 

Plaintiff, Albert R. Timko, Jr., brings to this court 

a petition for counsel fees in the above captioned divorce 

action.  The court heard oral argument in this matter on January 

5, 1999.  An analysis of the record reveals the following 

relevant facts: 

 

1.  Albert R. Timko, Jr. (Plaintiff) and Jonellen 

Timko (Defendant) were married on September 23, 1989, after 

approximately two years of cohabitation. 

 

2. Plaintiff and Defendant executed a prenuptial 

agreement (“Agreement”) on September 21, 1989, two days prior to 

their marriage.   
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3.  Said Agreement was prepared by Plaintiff’s cousin, 

Attorney Kevin Danyi, Esq. at the Plaintiff’s request and 

subsequently reviewed by attorney Charles Spaziani, Esq. on 

behalf of Defendant.     

4.  On June 9, 1997, Plaintiff filed a Compliant in 

divorce alleging that the marriage between Plaintiff and 

Defendant was irretrievably broken.   

 

5.  Thereafter, on August 18, 1997, Plaintiff filed a 

petition for exclusive possession of the residence located at 

3820 DeWalt Street, Bethlehem Township, Pennsylvania, based upon 

terms in the Agreement executed on September 21, 1989. 

 

6.  Defendant filed an amended answer, new matter, and 

counterclaim on November 14, 1997, asking (a) that the Agreement 

of September 21, 1989 be declared invalid and unenforceable due 

to husband’s alleged failure to disclose fully his financial 

position at the time of execution of the Agreement; and (b) in 

the alternative, in the event that the court were to grant 

Plaintiff’s request for exclusive possession, that the court 

award her primary physical custody of the parties’ children.    
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7.  In a Memorandum Opinion issued by the Hon. James 

C. Hogan on February 10, 1998, the Agreement was determined to 

be valid for all purposes.  See, Timko v. Timko, 1997-C-4088, 

Northampton County, February 10, 1998 (Hogan, J.).  The Order of 

Court has not yet been appealed, and the action in divorce is 

presently pending. 

 

8.  Instantly, Plaintiff argues that Defendant should 

be required to reimburse Plaintiff for counsel fees incurred as 

a result of challenges to the Agreement entered into between the 

parties, in accordance with paragraph 14 of the Agreement.  To 

the contrary, Defendant avers that Defendant’s claims for 

equitable distribution, alimony, alimony pendente lite, 

contribution to counsel fees and court costs as well as custody 

remain.  According to Defendant, said outstanding claims, which 

have precluded a final decree of divorce from being entered, 

prevent Plaintiff from seeking counsel fees at this time.  

Additionally, Defendant argues, the February 10, 1998, Order of 

Court entered by Judge Hogan is not a final order for appeal 

purposes.  We agree with Plaintiff.     

   

9.  Paragraph 7 of the parties Agreement provides in 

pertinent part: 
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The parties, in view of their mutual love and concern 

for each other and in order to avoid any harm to each 

other or cause disintegration in the marriage and in 

order to more fully effectuate economic justice 

without the need for debilitating, depressing and 

exhausting litigation, hereby agree that this 

Agreement is entered into with full knowledge and 

understanding of the provisions of the Divorce Reform 

Act, and that in the event that either party 

institutes an action for divorce, alleging 

irretrievable breakdown, in order to expedite the 

entry of a decree in divorce after such action is 

instituted, both parties agree to execute any 

necessary affidavits required to set forth that the 

party’s acknowledgment and consent to no-fault divorce 

under Section 201(c) and/or Section 201(d) of the 

Divorce Code.  In the event that one party sues the 

other for divorce, each party will be solely 

responsible for his and/or her own counsel fees.   

 

(See, Brief in Support of Petition for Counsel Fees, Exhibit C).   

 

 

10.  Additionally, Paragraph 14 of the parties 

Agreement provides: 

If either party shall breach any provision of this 

Agreement, the other party shall have the right to sue 

for damages for such breach, or seek such other remedy 

or relief as exercise of one remedy shall not be 

construed as preventing or prohibiting either the re-

exercise of that remedy, or the exercise of any other.  

It is further specifically understood and agreed that 

the party suing to enforce this Agreement may include 

in its claim reimbursement of counsel fees in the 

event said party prevails in litigation to enforce the 

terms of this Agreement.    

 

(See, Brief in Support of Petition for Counsel Fees, Exhibit C).   

 

11. It has been held that prenuptial agreements are 
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contracts, and should be evaluated under the same criteria as 

apply to other types of contracts.  Absent fraud, 

misrepresentation, or duress, spouses should be bound by the 

terms of their agreements.  Simeone v. Simeone, 581 A.2d 162 (Pa. 

1990).   

 

12.  Plaintiff filed a Complaint in Divorce on June 9, 

1997.  Thereafter, on August 18, 1997, Plaintiff filed a petition 

for exclusive possession of the marital residence, in accordance 

with the terms as set out in the parties’ Agreement.  Defendant 

responded to Plaintiff’s petition by filing an amended answer, 

new matter, and counterclaim on November 14, 1997, asking that 

the Agreement of September 21, 1989 be declared invalid and 

unenforceable.  Furthermore, Defendant has opposed all matters 

regarding entry of the divorce, equitable distribution and 

support, in violation of Paragraph 7 of the Agreement set out 

above.   

 

13.  As noted, on February 10, 1998, Judge Hogan 

determined the aforementioned Agreement to be valid for all 

purposes.  Presently, Plaintiff is attempting to enforce a 

provision of the Agreement that provides that if either party 

should breach the Agreement, “the party suing to enforce this 
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Agreement may include in its claim reimbursement of counsel fees 

in the event said party prevails in litigation to enforce the 

terms of this Agreement.”  We see no reason why said provision 

should not be enforced at this time.   

 

 

 

Wherefore, we enter the following: 
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

CIVIL DIVISION-LAW 

 

 

ALBERT R. TIMKO, JR.    : 

: 

Plaintiff    : 

: 

: 

v.      : No. 1997-C-

4088 

: 

: 

JONELLEN TIMKO      : 

: 

Defendant    : 

 

 

 

ORDER OF COURT 

 

 

AND NOW, this         day of January, 1999, 

Plaintiff’s  

 

Petition for Counsel Fees is hereby GRANTED. 

 

 

 

 

 

 

 

 

 

BY THE COURT: 

 

 

 

________________________

_,J        F.P. KIMBERLY 

McFADDEN, Judge 

 


